UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

5-3-2012

State v. Reece Respondent's Brief Dckt. 38661

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Reece Respondent's Brief Dckt. 38661" (2012). Not Reported. 250.
https://digitalcommons.law.uidaho.edu/not_reported/250

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

IN THE SUPREME COURT OF THE STATE OF ID~ HU
STATE OF IDAHO,

COPY

)
)

Plaintiff-Respondent,

)
)
}

vs.

NO. 38661

)

BRENT ARDEN REECE,

)
)
Defendant-Appellant.
)
______________ )

BRIEF OF RESPONDENT

APPEAL FROM THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF JEROME

HONORABLE JOHN K. BUTLER
District Judge

LAWRENCE G. WASDEN
Attorney General
State of Idaho
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division

ERIK R. LEHTINEN
DeputyState Appellate
Public Defender
3647 Lake Harbor Lane
Boise, Idaho 83703
(208) 334-2712

MARK W. OLSON
Deputy Attorney General
Criminal Law Division
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
ATTORNEYS FOR
PLAINTIFF-RESPONDENT

ATTORNEY FOR
DEFENDANT-APPELLANT

TABLE OF CONTENTS
TABLE OF AUTHORITIES
STATEMENT

THE

Nature of the

")

................................ , ...................................... I

••••••

Statement of Facts

•••••••••••

-1
• ....................................................... I

Course of Proceedings ................................... .

ISSUES ......................................................................................................3
ARGUMENT ..................................................................................................4
I.

Reece Has Failed To Establish That The Idaho
Supreme Court Violated His Constitutional Rights
By Denying His Motion To Suspend The Briefing
Schedule ....................................................................................4

II.

Reece Has Failed To Show That The District Court
Abused Its Sentencing Discretion ............................................... ?
A.

Introduction ..................................................................... 7

B.

Standard Of Review .........................................................7

C.

The District Court Acted Well Within Its
Sentencing Discretion ...................................................... 8

CONCLUSION..... .... .. .. . . . . . . ............................................................... 10
CERTIFICATE OF SERVICE ...................................................................... 11

TABLE OF AUTHORITIES

CASES

PAGE

Department of Labor and Indus. Serv. v. East Idaho Mills, Inc.,
111 ldaho 137,721 P.2d 736 (Ct. App. 1986) ................................. 5
Landis v. North American Co., 299 U.S. 248 (1936) ............................................ 5
State v. Farwell, 144 Idaho 732, 170 P.3d 397 (2007) ...................................... 7, 8
State v. Oliver, 144 Idaho 722, 170 P.3d 387 (Ct. App. 2007) .............................. 9
State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999) ......................................... 8

STATUTES
I.C. § 18-8005(9) ................................................................................................... 1
I.C. § 19-2514 ................................................................................................. 1, 10
I.C. § 19-2521 ....................................................................................................... 8

RULES
I.A.R. 25(c) ........................................................................................................... 2
I.A.R. 29 ........................................................................................................... 2, 6

ii

STATEMENT OF THE CASE
Nature of the Case
Brent Arden Reece appeals from the district court's judgment
upon the jury verdict finding him guilty of felony driving under influence, ciaiming
his sentence is excessive.

Reece also challenges the Idaho Supreme Court's

order denying his motion to suspend the appellate briefing schedule.

Statement of Facts and Course of Proceedings
A jury found Reece guilty of driving under the influence. (R., p.210.)

The

jury also found that Reece was previously convicted of felony driving under the
influence in the last 15 years, thus enhancing the present charge to a felony
pursuant to I.C. § 18-8005(9).

(R., p.214.)

Reece then admitted being a

persistent violator of the law pursuant to I.C. § 19-2514. (R., pp.168-169.)

The

district court imposed a unified sentence of 25 years with 7 years fixed.

(R.,

pp.247-251.)
Reece timely appealed. (R., pp.257-260.) In his notice of appeal, Reece
requested the preparation of the entire reporter's standard transcript as defined
in l.A.R. 25(c), as well as transcripts of the parties' opening statements and
closing arguments, and Reece's admission to the persistent violator sentencing
enhancement.

(Id.)

The clerk's record, much of the standard transcript, and

transcripts of the opening statements and closing arguments were filed on July
22, 2011.

(7/27/11 Notice of Appeal Record Filed; see generally Tr. 1 )
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A

In its Respondent's brief, the state refers to the transcript containing the jury trial
and sentencing hearing as "Tr."
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•
transcript of Reece's admission to the persistent violator enhancement was not
filed at this time. Reece filed no I.AR. 29 objection to the record.
After the appellate record was settled, Reece requested, and the Idaho
Supreme Court granted, four extensions of time to file his Appellant's brief.
(8/31/11, 10/11/11, 11/14/11, 12/15/11 Orders Granting Extensions of Time.) On
January 17, 2012, one day before his Appellant's brief was due on fourth
extension, and almost six months after the clerk's record and initial transcripts
were filed, Reece filed a motion to augment the record and suspend the briefing
schedule. (1/17/12 "Motion to Augment Record and Motion to Suspend Briefing
Schedule.") In this motion, Reece requested an as-yet unprepared transcript of
the jury selection process.

(Id.)

Reece also re-requested 2 transcripts of the

jury's DUI verdict, the entire second phase of the trifurcated trial (at which the
jury found the existence of Reece's prior felony DUI conviction), and Reece's
admission to the persistent violator enhancement. (Id.)
The Idaho Supreme Court granted Reece's motion to augment with regard
to all of his requested transcripts. (2/13/12 Order.) However, the Idaho Supreme
Court denied Reece's motion to suspend the briefing schedule, and ordered that
Reece file his Appellant's brief "forthwith." (Id.) Reece then filed his Appellant's
brief on February 21, 2012, prior to the preparation and filing of the requested
additional transcripts. (See generally, Appellant's brief.)

2

Reece previously requested these transcripts as part of his request for the
"entire reporter's standard transcript as defined in Rule 25(c), I.AR." in his Notice
of Appeal. (R., pp.257-260.)
2

ISSUES

as:
1.

Did the Supreme
deny Mr. Reece
rociess on
appeal by requiring him to file his Appellant's Brief prior to his
counsel's receipt
review of afl necessary portions of the
trial record?

2.

Did the district court abuse its sentencing discretion by
imposing upon Mr. Reece a sentence which is excessive
given any vlew of the facts?

(Appellant's brief, p.4.)
The state rephrases the issues on appeal as:
1.

Has Reece failed to establish that the Idaho Supreme Court violated his
constitutional rights by denying his motion to suspend the briefing
schedule?

2.

Has Reece failed to show that the district court abused its sentencing
discretion?
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ARGUMENT

L
Reece Has Failed To Establish That The Idaho Supreme Court Violated His
Constitutional Riahts Bv Denying His Motion To Suspend The Briefing Schedule
In his motion to augment the record and to suspend the briefing schedule,
Reece discussed the possibility that the Idaho Supreme Court may grant his
motion to augment, but deny his motion to suspend.

( 1/17 /12 "Motion to

Augment Record and Motion to Suspend Briefing Schedule," pp.5-6.) In such an
instance, Reece stated, he could "file an Appellant's Brief based on the sole
issue for which an adequate appellate record presently exists - Mr. Reece's
contention that the district court abused its sentencing discretion." (Id., p.5.) If
the requested transcripts were later prepared, and if they revealed additional
viable appellate issues, Reece continued that he would "have no choice but to
seek leave to file a supplemental or revised Appellant's Brief in order to raise
those additional issues," which, Reece contended, would constitute a "logistically
complicated and time-consuming course." (Id., pp.5-6)
After Reece informed the Idaho Supreme Court that he was prepared to
file an Appellant's brief alleging that his sentence is excessive, and would
thereafter seek leave to file supplemental briefing should his motion to suspend
be denied and should another appellate issue later emerge, the Idaho Supreme
Court facilitated this course of action by granting Reece's motion to augment the
record, and denying Reece's motion to suspend the briefing schedule. (2/13/12
Order.) Reece then flied his Appellant's brief, challenging both his sentence and

4

the Idaho Supreme Court's den

suspend the briefing schedule.

(See aeneraflv Appellant's
Court violated his due process

Reece contends that
rights on appeal by denying

suspend the briefing schedule.

(Appellant's brief, pp.5-10.) Reece, however, has failed to show that the Idaho
Supreme Court violated his rights.
A court has the "inherent power to regulate its calendar, to efficiently
manage the cases before it."
Idaho Mills, Inc., 111 Idaho 1
(internal citations omitted).

Department of Labor and Indus. Serv. v. East
1

1 P.2d 736, 737-38 (Ct. App. 1986)

This inherent power must be weighed against the

court's duty to "do substantial justice."

In addition, "the power to stay

proceedings is incidental to the power inherent in every court to control the
disposition of the causes on [the court's) docket with economy of time and effort
for itself, for counsel, and for litigants. How this can best be done calls for the
exercise of judgment, which must weigh competing interests and maintain an
even balance." Landis v. North American Co., 299 U.S. 248, 254-255 (1936).
Reece has failed to show that the Idaho Supreme Court abused its
inherent discretion in its application of the appellate rules and its management of
the briefing schedule in this case. The fact that

would prefer the Idaho

Supreme Court to implement his own particular vision and preferences regarding
judicial economy, and the fact that

holds the opinion that his suggested

appellate procedure would be less "logically complicated and time-consuming,"
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•
does not demonstrate an abuse of the Idaho Supreme Court's inherent
discretion.
Reece has also failed to show that any of his constitutional rights were
implicated by the Idaho Supreme Court's decision to deny his motion to suspend
the briefing schedule. While Reece cites several authorities for the proposition
that a criminal appellant is entitled to necessary transcripts on appeal
(Appellant's brief, pp.7-9), he ignores the fact that in this case, he was given
more than sufficient opportunity, through I.AR. 29, and the Idaho Supreme
Court's granting of four extensions of time to file his appellant's brief, to object to
the settled record, identify and request missing or additional transcripts, and to
identify meritorious issues on appeal prior to the filing of his Appellant's brief.
In addition, Reece's challenge is premature.

Should Reece choose to

seek leave to file supplemental briefing upon the filing of the additional requested
transcripts, as he indicated he would if additional issues emerged, the Idaho
Supreme Court may consider the merits of that request at that time. 3 Thus, even
if Reece were constitutionally entitled to both augmentation of the appellate
record almost five months after it was settled, and further delay in the briefing
schedule to review that augmentation, the Idaho Supreme Court has not even yet
precluded him from raising any meritorious issues that may be revealed from the
augmented briefing.
3

The augmented transcripts were filed with the Idaho Supreme Court on April 9,
2012. (4/12/12 Notice of Document Filed.) As of the date of filing of this brief,
Reece has not sought leave to request supplemental briefing, or otherwise
indicated whether he will do so. The only conceivable remedy available for
Reece is an opportunity to brief additional issues on appeal, something he has
not yet requested leave to do, and something he still may request to do.
6

Because Reece has failed to show either that the Idaho Supreme Court
abused :ts inherent d:scretion to manage the briefing schedule in this case, or
that his due process rights were implicated, much less violated, by the denial of
his motior. to suspend the briefing schedule, he has faiied to show any basis for
relief.

11.
Reece Has Failed To Show That The District Court Abused Its Sentencing
Discretion

A

Introduction
Reece asserts that the district court abused its discretion when it imposed

a unified sentence of 25 years, with seven years fixed, upon his conviction for
felony DUI, enhanced by the persistent violator sentencing enhancement
(Appellant's brief, pp .10-13.)

Reece has failed to establish an abuse of

discretion, considering the objectives of sentencing, his multiple prior DUI
convictions, and his previous failures in complying with community supervision.

B.

Standard Of Review
When a sentence is within statutory limits, the appellate court will review

only for an abuse of discretion. State v. Farwell, 144 Idaho 732, 736, 170 P.3d
397, 401 (2007).

The appellant has the burden of demonstrating that the

sentencing court abused its discretion.

~
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C.

The District Court Acted Well Within Its Sentencing Discretion
To bear the burden of demonstrating an abuse of discretion, the appellant

must establish that, under any reasonable view of the facts, the sentence is
excessive.

Farwell, 144 Idaho at 736, 170 P .3d at 401. To establish that the

sentence is excessive, he must demonstrate that reasonable minds could not
conclude the sentence was appropriate to accomplish the sentencing goals of
protecting society, deterrence, rehabilitation, and retribution.

kl

Idaho appellate

courts presume that the fixed portion of a sentence will be the defendant's
probable term of confinement. State v. Trevino, 132 Idaho 888, 980 P .2d 552
(1999).
In this case, the district court considered the four goals of sentencing, as
well as the sentencing criteria set forth in J.C. § 19-2521 for determining whether
prison or probation is appropriate. (Tr., p.282, L.13 - p.283, L.1.) The court also
reviewed the presentence investigation report, as well as substance abuse and
mental health evaluations. (Tr., p.283, Ls.2-6.)
The district court cited Reece's prior criminal history (Tr., p.283, Ls.7-15),
which is extensive. (PSI, pp.5-9.)
which were felonies.

(Id.)

Reece has four prior DUI convictions, two of

Reece's parole for one of these convictions was

revoked after he got intoxicated, tried to buy beer at a gas station, threw the beer
and a sandwich at a gas station employee who denied him service, and refused
to leave. (PSI, p.9) Reece also has twelve other prior misdemeanor convictions,
including convictions for reckless driving, inattentive driving, malicious injury to
property, obstructing a police officer, and driving without privileges. (PSI, pp.58

7.) AdditionaHy, Reece

a misdemeanor possession of drug paraphernalia

charge pending at the

arrest in the present case. (PSI,

After noting that Reece had previously been through drug court and
received treatment at Orofino and through the Walker Center (Tr., p.283, Ls.1620), the district court expressed concern with Reece's failure to take advantage
of these treatment opportunities:
Clearly, when you had gone into the state penitentiary and
you've come out, you have not taken advantage of any of the
programming that you've learned in the penitentiary. You haven't
followed up on 12-steps, you haven't sought out treatment, you
haven't addressed your alcohol addiction. And the concern that I
have is that you are a continual risk to society.
And the alcohol evaluation from the Walker Center says it
all. It says that you're only 70 percent ready to quit and that it is
likely, if not possible [sic], for you to drink again. And the fact that
there is a possibility that you will drink again, means that there is a
significant possibility that you will be behind another - the wheel of
another vehicle, and that creates a severe risk to the community.
(Tr., p.284, L.12 - p.285, L.3.)
Reece argues that the district court should have weighed his history of
alcohol abuse, mental health issues, and personal tragedies as stronger
mitigating factors. (Appellant's brief, pp.10-13.) This argument is unavailing. A
history of alcohol abuse and related mental health issues are not mitigating
factors in relation to a crime whose necessary elements include being under the
influence of alcohol or other substances. See State v. Oliver, 144 Idaho 722,
727, 170 P.3d 387, 392 (Ct. App. 2007) (holding that a DUI defendant's alcohol
and mental health issues did not indicate any abuse of sentencing discretion by
the district court, and in fact demonstrated a proper exercise of discretion.)

g

to

Finally, the community should not

challenges in order to be safe from his

personal tragedies and other
illegal actions.

on Reece's future being free from

addiction "got the better of him"

As Reece

(Appellant's brief, p.11.)

when he previously faced such

After considering the facts of the case and applying the objectives of
criminal punishment, the district court reasonably determined that imposing a
seven-year fixed sentence - only two years longer than the minimum required by
I.C. § 19-2514, the persistent violator statute -

followed by 18 years

indeterminate, was appropriate. Under any reasonable view of the facts, Reece
has failed to establish an abuse of discretion.

CONCLUSION
The state respectfully requests that this Court affirm Reece's sentence,
and the Idaho Supreme Court's order denying Reece's motion to suspend the
briefing schedule.
DATED this 3rd day of May 2012

MARK W. OLSON
Deputy Attorney General
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I HEREBY CERTIFY that I have this
and correct copy of the attached BRIEF
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DER
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MARK W. OLSON
Deputy Attorney General
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